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GENERAL REASONS FOR THE DECISIONS ON THE ALLOCATION OF RIGHTS AND EFFORT IN THE KWAZULU-NATAL PRAWN TRAWL FISHERY

1.
Introduction

After the allocation of medium-term rights in 2001/2002 and the finalisation of the appeals processes in 2002/2003 the Department of Environmental Affairs and Tourism: Branch Marine and Coastal Management ("the Department”) commenced with preparations for the allocation of long-term commercial fishing rights.  

In January 2004, the Minister of Environmental Affairs and Tourism (“the Minister”) announced the commencement of the planning phase. The Minister called on the fishing industry and all other interested and affected parties to submit comment to the Department. A comment box was opened at MCM in which comments could be placed. In order to facilitate communication with the public and fishing communities, the Department developed a dedicated fisheries website (www.mcm-deat.gov.za); it established a customer services centre (0861 123 626) at its Cape Town head office and it further resourced each of the 29 fishery control offices along the coast.  
In 2004, the Department also procured the services of project management specialists, specialist legal advisers, IT specialists, and a forensic auditing consortium to advise it on the long-term commercial fishing rights process. A Rights Allocation Unit was established in 2005 to co-ordinate and manage the long-term rights allocation process. 

Earlier, during the latter half of 2003, rights were allocated to abalone divers for a period of ten years. In December 2004, another set of “long-term” commercial fishing rights were allocated in the large pelagic (tunas and swordfish) fishing industry. Long-term fishing rights for the remaining 20 commercial sectors were scheduled for the last quarter of 2005. The KwaZulu-Natal Prawn Trawl Fishery (“the KZN Prawn Trawl sector”) sector is one of these sectors.

This document is entitled the “General Reasons for the Decisions on the Allocation of Rights and Effort in the KZN Prawn Trawl fishery” and will be referred to as the “GPR”.  The GPR sets out the criteria, the process and methodology and the policy reasons for the decisions on the allocation of rights and quantum in a fishery. Every applicant for a fishing right will receive the following documentation by e-mail:

· A notification letter, informing the applicant of the delegated authority’s decision, together with the reason for that decision;

· A copy of the GPR; 

· A copy of the score sheets used to record the assessment of each application in this fishery; 

· A copy of the decision-making lists of the delegated authority; and

· An appeal form, which must be submitted together with the appeal (if the applicant chooses to appeal against the decision on the allocation of a right or the allocation of effort).

The specific reason contained in the notification letter to unsuccessful applicants, together with the GPR, the assessment forms and score sheets and the information that is available from the Department, constitute the reasons for a decision to refuse an application for a right or to allocate a certain amount of effort to a specific applicant.

2.
Policy and Application Form Development for Long-Term Rights Allocation 

A detailed report entitled “Public Participation in the Development of Policy and Application Forms for the Allocation of Long-term Commercial Fishing Rights” will be made available on the Department’s website (www.mcm-deat.gov.za).  

In brief, a committee was established to co-ordinate and manage the drafting of a general fisheries policy and sector specific fishing policies.  The draft policies were finalised after the Minister held a series of Ministerial Izimbizo with coastal communities along the west, south east and east coasts between June and November 2004 and after all registered industrial bodies and interest groups were consulted on sector management issues.  On 1 March 2005, the Minister issued for public comment 19 draft fishery specific policies and a draft general policy on the allocation and management of long-term fishing rights. 

A key feature of the draft policies was to divide the different commercial fisheries into four clusters.  The clusters were determined having regard to the level of formal organisation within the various fisheries, the capital required for participation and the make-up of the participants in a fishery.  A different allocation process (method of consultation, registration, distribution, receipting, communication and evaluation) was proposed for each cluster.  The KZN Prawn Trawl fishery was included in “Cluster A”, along with other highly organised, capital intensive fisheries such as Hake Deep Sea Trawl and Small Pelagics. 

The draft policies were published in isiXhosa, Afrikaans, isiZulu and English in the Government Gazette and on the Department’s website and copies were distributed along the coastline. For purposes of public consultation, the notice and comment process set out in the Promotion of Administrative Justice Act 3 of 2000 and its regulations were adopted.  During March 2005, the Department consulted with fishing 
communities along the coast. A total of 53 villages, towns and cities were visited and more than 6000 fishers were consulted. In April 2005, further consultations with communities took place in 16 venues along the coast about the draft traditional line fish policy. At each consultation, every comment was recorded and documented by the Rights Verification Unit (“RVU”), an independent team of auditors. At the end of the consultation process, more than 9000 fishers between Port Nolloth and Durban had been heard orally.  Apart from the thousands of oral comments which were recorded, the Department also received more than 900 written comments on the policies. Significant changes were made to the policies after the comments were considered. 

In May 2005, Cabinet approved the 19 “sector specific policies” and the “General policy”. In July 2005, Cabinet also approved the traditional line fish sector policy. 

Stakeholders and affected parties were also given the opportunity to comment on the application forms before they were adopted. An abbreviated notice and comment process was followed in Cluster A. Draft application forms for each fishery were published on the website and comments were invited.  Numerous changes were made to the application forms after the comments were considered.

 3.
Appointing the Delegated Authority 

In July 2005, and acting in terms of section 79 of the MLRA, the Minister appointed Ms Theressa Akkers, the acting Director of Research and Development in the Department, as the Delegated Authority responsible for the allocation of long term fishing rights in the KwaZulu-Natal Prawn Trawl sector. 
4.
Registration, Distribution and Receipting of Applications

A detailed report entitled “Registration, Distribution and Receipting in the Long-Term Rights Allocation Process” will be made available on the Department’s website (www.mcm-deat.gov.za). The final deadline for registration for Cluster A sectors was set at 17h00 on Friday 8 July 2005 and for lodgement on Monday, 1 August 2005 (between 08h00 and 19h00) or on Tuesday, 2 August 2005 (between 08h00 and 17h00) at the Good Hope Centre in Cape Town. A total of 486 applicants registered for Cluster A long-term commercial fishing rights. Of these, 442 lodged their applications timeously. 
The RVU receipted a total of 4 applications for long-term commercial fishing rights in the KwaZulu-Natal Prawn Trawl fishery. Of the 4 applications received, 2 were from medium-term right holder applicants and 2 were from new entrant applicants (See Annexure A). 
5.
An Interactive Application Process

In the Cluster A, applicants were able to communicate with the delegated authority in the period between registration and closing day by e-mailing questions to a designated address.  Queries and Responses were provided weekly by notices on the Department’s website (www.mcm-deat.gov.za) and by e-mail to each registered applicant.   A report entitled “The Interactive Application Process for the Allocation of Long-Term Rights Allocation Process” will be made available on the Department’s website (www.mcm-deat.gov.za).  All the Queries and Responses dealt with in Cluster A will be published as part of this report. 
The delegated authority further communicated in Cluster A through website notices and updates and by way of “FishRights” – a fortnightly E-Newsletter that is placed on the Department’s website every second Monday.  This newsletter is also e-mailed to over 300 fishing companies, journalists and circulated through interest groups and industrial bodies recognised by the Minister in terms of section 8 of the MLRA.

6.
Decision-Making Process

The delegated authority was assisted by an Advisory Committee; legal advisors; the RVU and auditors; IT specialists; communication consultants; and administrative and project management specialists.

A report entitled “The Decision-making Processes for the Allocation of Long-Term Rights” will be made available on the Department’s website (www.mcm-deat.gov.za).  In short, the process of allocating commercial fishing rights in the KZN Prawn Trawl sector involved the following steps:
· Database Development: After the applications were receipted by the RVU, the delegated authority instructed the IT advisers to design a database to facilitate the analysis of applicant data across a range of fields, including, transformation, investment, job creation, compliance, and issues such as safety and environmentally sustainable practices. The purpose of the database was to assist with the development of detailed criteria and weighting and for identifying internal inconsistencies and deviations that required special verification and consideration.

· Criteria and weighting design: After the database for the fishery had been constructed, the delegated authority, with the assistance of the Rights Allocation Unit, decided that it was not necessary to design detailed balancing criteria and weighting, as all applicants that were not excluded could be accommodated.  Exclusionary criteria were designed. These criteria are listed below.
· Constitution of the Advisory Committees: The delegated authority constituted an advisory committee, which was chaired by a member of the Rights Allocation Unit.  The advisory committee for the KZN Prawn Trawl fishery consisted of – 

· Mr Shaheen Moolla (Chair); and

· Ms Castalia Dikotsi

· The role of the Advisory Committee in the KZN Prawn Trawl fishery was to determine whether the applications were properly lodged, not materially defective and met the essential requirements of the fishery. 
· Instructing the Advisory Committees: The advisory committee was briefed and instructed by the delegated authority, members of the Rights Allocation Unit and legal advisors  on, inter alia, the following:

· The applicable statutory provisions and case law;

· The regional and international instruments that directly impacts on the fishery;

· The general policy and the sector specific policy adopted by the Minister and Cabinet for the KZN Prawn Trawl fishery;  

· The current biological, economic and transformation profiles of the fishery;

· The detailed criteria and weighting to be applied;

· The purpose of each question asked in the application form applicable to the KZN Prawn Trawl fishery.

· Guiding the Advisory Committees: Over the duration of the verification and scoring process, the delegated authority met with the advisory committee and if, necessary, instructed them on the manner in which to verify information or the application of the exclusionary criteria. 
· Decision-making: After all applications were evaluated, the chairpersons of the advisory committee presented the results to the delegated authority. The delegated authority then considered each assessment form, having regard to the application. If there was any uncertainty regarding the assessment, the delegated authority instructed the aspect to be re-assessed or considered the aspect herself. 
7.
Sector Profile Prior to Long Term Rights Allocations

The KZN Prawn Trawl fishery is based in KwaZulu-Natal and consists of two components: an inshore fishery (5m to 40m depth) on the Tugela Bank and at St Lucia in an area of roughly 500 square kilometres; and an offshore fishery (100m to 600m depth) extending from Cape Vidal in the north to Amanzimtoti in the south, covering approximately 1 700 square kilometres along the edge of the continental shelf. The abundance of shallow-water prawns depends on rainfall patterns and their effects on the flushing of estuaries where larval and juvenile prawns develop. In general, the last two decades have seen declines in the landings of white prawns, pink prawns, langoustines, rock lobster and red crab. The fishery is managed using a Total Applied Effort (“TAE”) strategy, which limits the number of vessels permitted to fish on the inshore and offshore fishing grounds. A TAE of eight fishing permits has been maintained for the past decade. The Minister had determined that this TAE be maintained for the 2005 fishing season (01 January 2005 to 31 December 2005). 

The sector is capital-intensive and its infrastructure, marketing and product distribution has historically been dominated by established companies. The fishery requires specialised trawling vessels and equipment and is suitable for commercial fishing only. The KZN trawl fishing vessels may not operate in any other fishery. Fishing grounds are on the South African continental shelf and no foreign fishing vessels are allowed. Trawlers carry about 15 crew members and remain at sea for two to three weeks at a time. Catches (by mass) of the KZN trawl fisheries consist of roughly 20 percent target species, 10 percent retained by-catch, and 70 percent discarded by-catch.  The retained by-catch includes cephalopods (octopus, squid and cuttlefish), molluscs, and substantial quantities of several fish species. The discarded by-catch (juvenile or small fish, low-value crustaceans, elasmobranches and molluscs) amounts to about 1 000 to 2 000 tons per annum. 

8.
Profile of Medium Term Right Holders

In 2001, fishing rights were allocated for a medium-term period of four years, expiring at the end of 2005.  These rights are held by five fishing companies (with a total of eight vessels), of which three right-holders (with five vessels) may fish in both the inshore and offshore fisheries.  The other two right-holders (with three vessels) are restricted to the offshore fishery. The transformation profile of the medium-term right holders is as follows:
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9.
Profile of Applicants for Long Term Rights

9.1
Medium Term Right Holder Applicants

The profile of the Medium Term Rights Holder Applicants (in other words, applicants that hold medium-term rights) for long term commercial fishing rights is as follows: 
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Notes to Pie Charts: 

· The chart on top left refers to the number of right holders that are controlled by black persons ie. More than 50% owned.

· The chart on top right refers to the actual shareholding held by black persons in the medium term right holder applicants.

	Sector Indicators
	Sector Values

	Total Gross Asset Value
	R306,548,419.00

	Mean Percentage of Salaries Bill Spent on Training
	0.5%

	Mean Percentage of Training Budget Spent on Black Employees
	47.55%

	Rand Amount Spent on Training of Black Employees
	R36, 859.54

	Total jobs in the Sector
	130

	Total Permanent Jobs in the Sector
	71

	Mean jobs per vessel allocated in the sector
	26.75

	Mean spent on salaries per vessel allocated
	R3,082,093.00

	Mean Wage Gap
	19.05

	Total Insured Value of Land Based Assets 
	R3,500,000.00

	Total Insured Value of Harbour and Sea Based Assets
	R22,500,000.00

	Mean Insured Value of Land Based Assets per vessel allocated
	R1,500,000.00

	Mean Insured Value of Harbour and Sea Based Assets per vessel allocated
	R4,451,660.50

	Mean annual turnover
	R183,634,805.00

	Mean percent of total turnover derived from KZN prawn trawl
	48.56%

	Mean profit after tax
	R904,964.50


9.2
Profile of the New Entrant Applicants

The profile of the New Entrant Applicants (in other words, applicants that did not hold medium-term rights) for long term commercial fishing rights is as follows:
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	Sector Indicators
	Sector Values

	Gross Asset Value
	R5,161,914.00

	Total Insured Value of Land Based Assets 
	R150,000.00

	Total Insured Value of Harbour and Sea Based Assets
	R5,150,000.00

	Mean annual turnover
	R1,293,270.00


10.
Criteria 

All the applications were scrutinised to determine whether they were properly lodged, whether they were not materially defective and whether they fulfilled the essential requirements of the sector, including whether they presented a paper quota risk.

An application was improperly lodged if:

· The application was not lodged at the prescribed place within the prescribed time; 

· The correct application fee was not paid within the required timeframes; or

· The application was not lodged on the official prescribed application form.
An application was materially defective if:

· The declaration was not signed and attested by the authorised representative of the applicant, and if applicable, the authorised representative of the Holding Company, the Sister Company or the JV Partner(s); 

· The application did not include a signed audit report;

· More than one application was received from the same applicant in the same sector;
· The applicant provided false information or false documents; or

· The applicant failed to disclose material information, or attempted to influence the Minister or the delegated other than in the manner provided for in the General policy during the application period.

An applicant failed to meet the essential requirements of the sector if:

· The applicant posed a paper quota risk as defined in the General policy;

· The applicant was a new entrant applicant and  a medium-term right holder held shares in the applicant or the applicant sought to proliferate in the sector in a manner contrary to the General policy;

· The applicant is not a close corporation or company; 

· The applicant breached a provision of the MLRA resulting in sanctions provided for paragraph 8.1(b) of the KZN Prawn Trawl policy;

· The applicant is not more than 50% South African owned; or

· The applicant did not demonstrated access to at least one suitable vessel. A suitable vessel for this fishery is a vessel that is – 

· rigged to trawl for prawns, fishing by bottom trawling with single net stern, or boom-operated twin or triple nets;
· has trawl nets with a maximum footrope length of 72 metres and a minimum of 60mm mesh size measured from knot to knot; and
· fitted with a functioning vessel monitoring system.
The Delegated Authority determined that the four applications were properly lodged, were not materially defective and satisfied the essential requirements of the fishery. There was no need to employ comparative balancing criteria as all the applicants could be accommodated within the available TAE.  A rights was allocated to each applicant that applied. 

11. The Allocation of Effort

The Minister has determined that the maximum effort to which this fishery may be sustainably subjected is 8 KZN prawn trawl fishing vessels. The 4 applicants that have successfully applied for commercial KZN prawn trawl fishing rights have collectively nominated 7 vessels.

A list of the successful applicants and the effort allocated to each is set out in Annexure B. 

12. Have the Objectives of this Fishery Been Met?

The KZN prawn trawl fishery specific policy provides as follows: 

“The over-arching objectives of allocating long-term fishing rights in this fishery are to:

· Significantly improve the transformation profile of the KZN prawn trawl fishery;

· Ensure that steps are taken to mitigate against avoidable by-catch, particularly catches of linefish species that are listed on recreational and prohibited species lists; 

· Ensure that, where possible, by-catches are landed and resources are not wasted;

· Create an environment that attracts investment and stimulates job creation;

· Support the economic viability of the fishery; and 

· Ensure the environmental sustainability of the fishery.

Transformation will be a particularly important consideration for the allocation of long term commercial fishing rights in this fishery. Although it is probable that the current number of vessels in the fishery (eight) will be maintained, the need for transformation will mean that it may not necessarily be existing right-holders that will be granted rights. New entrants that have transformed may be preferred over existing participants that have not transformed. “

The KZN prawn trawl fishery was one of the most untransformed fisheries after the allocation of medium term commercial fishing rights.  Approximately 22% of the shareholding in right holders was black. 

The allocation of long term commercial fishing rights in this fishery has resulted in the following profile:

Key Empowerment Data:

· Average % black shareholding: 
	2001
	2005

	22%
	63.25%


· Average % female shareholding:
	2001
	2005

	0%
	22%


· Black control of TAE: 
	2001
	2005

	0%
	28.6% 

2 of the 7 vessels allocated are 100% owned and controlled by Black persons. The remaining  5 vessels are owned by companies with a combined black shareholding of 53%


· Black Skippers

	2001
	2005

	unknown%
	17 skippers

76.4% black


Key Economic Data:
· Jobs: 
	2001
	2005

	150
	172


· Gross Asset Value in the Fishery: 
	2001
	2005

	unknown
	R311 710 333


· Mean Annual Turnover: 
	2001
	2005

	unknown
	R184 928 075
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The objective of increasing the transformation profile of this fishery has been achieved.  The two new entrants are 100% owned and managed by blacks and 35% owned and managed by women.  Investment and jobs created in the fishery will not be endangered.  Other important objectives, such as the management of by-catches in the fishery, will be achieved by designing and implementing suitable permit conditions.

13.
Permit Conditions for this Fishery

The KZN Prawn trawl fishery policy stipulates that prior to the finalisation of permit conditions for this fishery, the Department will consult with the right holders. The Chief Director: Resource Management (“the CD:RM”) is authorised to determine these conditions. In order to better manage the fishery, maintain the transformation profile of the fishery, and to reduce unutilised by-catches and endangered species and to encourage the utilisation of by-catches, the CD: RM, after consultation with the Delegated Authority, and having regard to the policy objectives of this fishery intends to determine permit conditions that give effect to, inter alia, the following considerations:

13.1
Performance Measuring: Right holders in this fishery will be measured against criteria such as transformation, investment, compliance and sustainable fishing practices. The CD:RM will design permit conditions to ensure adherence with these criteria and will require right holders to provide data during the second fishing season in this regard. Failure to comply with these permit conditions may result in proceedings under section 28 of the MLRA. 
13.2
By-catch Management: Permit conditions will be designed to encourage the reduction of by-catches, particularly by-catches of line fish that are listed on recreational and prohibited species lists. 
13.3
Local Economic Development and Enterprise Development: The trawling for prawns will necessarily result in the harvesting of species other than prawns. The Department will design permit conditions to encourage the landing of by-catches to be sold to authorised processing establishments in KwaZulu-Natal, particularly those owned by black persons and those that intend to sell such fish to local communities as a food source.

Ms Theressa Akkers

Delegated Authority: KZN Prawn Trawl

15 November 2005

Annexure A

List of Applicants

1. Viking Fishing Company (Pty) Ltd (Application Number: KPTM 00003)

2. Spray Fishing (Pty) Ltd (Application Number: KPTM 00007)

3. Nathaz Fishing CC (Application Number: KPTN 00004)

4. Hacky Fishing (Pty) Ltd (Application Number: KPTN 00009)

Annexure B

List of Successful Applicants

	
	Application Number
	Name of Successful Applicant
	Vessels Authorised

	1
	KPTM 00003
	Viking Fishing Company (Pty) Ltd
	Striker (DNA 1)

Panevezys (DNA 81)



	2
	KPTM 00007
	Spray Fishing (Pty) Ltd
	Ocean Crest (DNA 91)

Ocean Spray (DNA 6)

Ocean Surf (DNA 68)



	3
	KPTN 00004
	Nathaz Fishing CC
	Sterling Star (DNA 47)



	4
	KPTN 00009
	Hacky Fishing (Pty) Ltd
	Golden Eagle (HTB 250)



	Total 
	
	4 right holders
	7 vessels
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